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This article mainly discusses the double-attributes of marital rape, namely breach 
of contract and tort. Marital rape is a breach of contract, because the essence of 
marriage is a contract; Marital rape is a tort, because the person who commits marital 
rape violates the spouse’s basic human rights ----sexual rights. Besides, the author 
brings forward advice on regulating marital rape in the present law. 
There are four chapters except Preface and Conclusion . Each will be seperately 
summarized as following:  
Chapter 1, First of all, on the basis of refering other countries and areas’ 
legislations, the author puts forward the new concept of marital rape that is different 
from others before. Secondly, the author describes the current situation and cause of 
martial rape. 
Chapter 2, The main viewpoint in this chapter is that marital rape is a breach of 
contract, because it breaks the marriage contract. Above all, the author thinks that the 
essence of marriage is a kind of contract. Then the author discusses the marital rape 
from the perspective of marriage contract, the history of spouse’s rights of sex request 
and the present marriage law. 
Chapter 3, The main viewpoint in this chapter is that marital rape is a tort, 
because it violates the spouse’s sexual rights . In this chapter, the author explains why 
sexual rights are the basic human rights and the content of sexual rights. Then the 
author points out that marital rape violates the spouse’s rights of sexual freedom, 
rights of sexual equality and rights of pursuing sexual happiness. 
Chapter 4, In this chapter, the author first points out the shortcomings of our 
present law about regulating marital rape, namely the absence of rights and 
obligations of cohabitation in the marriage law, the absence of marital damage 
compensation and the simple legislation in anti-family violence. Then the author puts 
forward pieces of advice, establishing the system of rights and obligations of 
cohabitation in the marriage law, establishing the “Separation System” in the marriage 
law, establishing the marital damage compensation. What is more, it is hard for the 
plaintiffs in cases of marital rape to prove the damage, so the author thinks it should 
take specific rules on special proofs.  
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① 冀祥德.婚内强奸问题研究[M].北京:人民法院出版社,2005. 8. 
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一例。网易日前做了一份网上民意调查，截至 2006 年 3 月 15 日，有 6114 人参
加了民意调查，有 1183 人认为自己和配偶间发生过婚内强奸，占被调查者总数
的 19%，另有 1756 人不知道自己和配偶间的一些情形算不算婚内强奸，占被调









强奸难以从客观事实走向法律事实。20 世纪 90 年代经新闻媒体批露的、进入司
法程序并有判决结果的两个典型案例——白俊峰案、④王卫明案⑤，即充分说明了
这一点。 
                                                        
① 资料来源[EB/OL]http://vote.lady.163.com/vote/vgvote_results.jsp?vgid=194.2006-03-15. 
②  李珂丽.婚内强迫性行为的法律分析[J].山东审判,2005,(2):110-112. 
③ 卢大振等.家庭暴力[M].济南:济南出版社,2004.73. 
④ 被告人白俊峰，男，27 岁，农民。被告人白俊峰与被害人姚某 1994 年 10 月 1 日结婚，婚后夫妻感情
不好。姚某于 1995 年 2 月回娘家居住，并向白俊峰提出离婚要求。经调解，未能达成协议。同年 5 月的一
天，白俊峰到姚家索要彩礼，与姚某发生争执，白俊峰使用暴力与姚发生性关系，并致姚某受伤。义县人
民法院认定白俊峰不构成强奸罪，判决其无罪。  
⑤ 被告人王卫明，男，1970 年 5 月 20 日出生，工人。1992 年 11 月，王卫明经人介绍与被害人钱某相识，
次年 1 月结婚。1996 年 6 月，王与钱分居，同时向上海市青浦县人民法院起诉离婚。同年，法院判决不予
离婚。1997 年 3 月，王卫明再次提出离婚诉讼。同年 10 月 8 日，法院判决准予离婚，并将判决书送达双
方当事人。双方当事人都没有上诉。同月 13 日晚 7 时许，王卫明到钱某居住的房内，强行与钱某发生了性
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